
· Chapter 3 (p. 76-105) The Judicial System

· State Courts: trial (original jurisdiction courts), appeal, supreme -->Their jurisdiction is limited to the boundaries of the state. 
· State trial court: (circuit, district, county, or superior court)
· - handles nondiversity civil cases and state criminal cases. 
· - limited jurisdiction: small claims court (200$-5000$ and no attorneys), justice of the peace court (or county court: with attorneys but limited recovery amt), traffic court, probate court (inheritance and estate)
· NB: right of de novo appeal: when case is appealed to the general state trial court from lesser courts
· State appellate court:
· - automatic right of review
· - court’s opinions reported in state’s individual reporter and in the regional reporter.
· State Supreme court:
· - the right of appeal or review is not automatic 
· - acts as a trial court for disputes bw counties (act as courts of original and appellate jurisdiction).
· - if the case involves a federal question or a constitutional issue--->possibility of appeal to federal supreme court. 
· NB: automatic right of appeal: when state supreme court appeals a federal question to US supreme court (federal), or when the case involves federal constitutional issues...
· Process of judicial review: 

· The appellate courts review (review a transcript of the trial) whether the trial or lower courts have made an error in applying the procedural or substantive law. No jury, no witnesses, no new evidence, only the legal equation is reviewed. 
· The appellate court (usually 3 judges review the trial’s decision) but in US supreme court (all 9 judges hear the case)
· - reviews the case using a brief: summary of the case and the legal issues being challenged on appeal. An appellate brief details the major errors the parties allege occurred during trial. 
· - listens to the parties’ oral arguments pointing issues in the brief. 
· - renders a decision: unanimous or split vote.
· --->Dissenting opinion: explanation of the judge whose vote was different from the majority in case of split vote
· - can reverse the trial court’s decision if there was a reversible error (not admitting evidence that could have influenced the decision). reversal
· - can remand the case = send it back to trial for further work. remand
· - can affirm the trial court’s decision if no reversible error was made. affirmation 
· - can modify the trial court’s decision (no reversal nor affirmation) ex: redetermination of damages. 
· - can render interpretation of statues esp if a new factual situation arises-->statutory interpretation 
·  Doctrine of Stare Decisis (let the decision stand)

· Appellate courts’ written or published decisions may be used in future cases

· ---> precedent used by the court to see if the same decision should be applied again to similar cases depending on 3 factors: 

· 1. Quality of Precedent: whether the precedent originated from a federal court or a state court within the same state or from another state. Not a mandatory requirement to follow precedent.

· 2. Purposes of the Precedent: Precedents enjoy the same powers of the law. Consistency and flexibility is important. 

· 3. Interpretation of Precedent: judges have to find the rule of law (decision which is technically the precedent) and the dicta (the full discussion before the decision) of other similar cases to use the precedent. A dissenting opinion is a dicta that can be used to change existing precedent (not clear)
·  Reasons for not following precedent: 

· occurred in another state 
· interpreted differently because of the dicta in it 
· when the facts of one case can be clearly “distinguished” from the other case
· moral reasons in the theories of law
· economic reasons
·  Parties in the judicial system (civil cases)

·  Plaintiff (petitioner): party who initiates the lawsuit 

· Defendant (respondent): party who is being sued

· Lawyers: represent the parties and offer “preventive services” to keep legal problems from arising. 

·  attorney-client privilege: confidentiality of the relationship--> fiduciary relationship. The client’s confession to an attorney is confidential.

·  varying titles for attorneys among countries 

· Judges: control proceedings and sometimes the outcome of the case. They’re either elected or appointed based on merit.

·  trial judge: control jury selection to questioning of witnesses

·  appellate judge: look at the legal equation applied by trial courts

·  federal judge: appointed by President with Senate approval.

·  In appeal courts: appellant: party appealing aka petitioner.

· 


appellee: the other party aka respondent 

· If defendant is the appellant, the name of the case is D vs P, not P vs D

·  Jurisdiction (law/speak): authority of the court to speak the law. Determining which court will handle a case depends on 2 conditions: the subject matter of the case and the parties involved in the case (in personam jurisdiction).

·  types of jurisdiction:

· 1. In personam jurisdiction: (over person) authority over the parties involved in the case:

· --> the plaintiff usually follows the defendant except when the D has minimum contact with the state of P in which P has to be a resident (if D did business in P state), when long arm statute is applied (D is notified, D is given time limit to defend himself, D has minimum contact in P state)

· 2. In rem jurisdiction: when the litigation is related with the property owned by a party in that state 

· 3. Quasi in rem jurisdiction: the litigation is an action attached to a property. example: if x (resident of D) buys a house located in state C from y (resident of state B), and takes a mortgage loan from bank in state D, then if he breaches the mortgage contract, the bank can sue x in states B, C, and D.

· 4. volunteer jurisdiction: party agrees to be subject to a state court

· venue: the county within which the defendant resides. The location of the trial can be changed within the courts of the state. 

· When case cannot be appealed anymore after a valid final judgement has been made, it is in res judicata (a matter judged)

·  Federal Court System (Federal Circuit): federal trial court (federal district court), federal appeal court, federal supreme court.

· Federal trial courts have limited subject matter jurisdiction---> 3 conditions: 
· 1. If the party involved (P or D) is the US, the lawsuit must be filed before the federal circuit who has exclusive jurisdiction. If the party is a federal agency or the case involves a treaty.
· 2. If the subject matter is a federal question (certain litigation related to a clause in the constitution). Example: doctrine of selective incorporation---> act of referring to the federal constitution to ask abt the missing clause in the state constitution. Exception: there are federal questions that can be heard by a state court: it’s up to the P to decide bw federal or state court.
· 3. Diversity of Citizenship: - all plaintiff side different from defendant side (different states): none of the plaintiffs can be from the same state as any of the defendants.
· 



  - litigation > 75,000$
· ---> To prevent state laws from discriminating against residents of the other state (to prevent prejudice), and because different states have different law; parties have the right to shift the case from state court to federal court  
· ---> In diversity cases, state and federal courts have concurrent jurisdiction. 
· NB: Federal trial courts have:
· - limited jurisdiction: compensation < 5000$
· 


   subject matter such as bankruptcy, taxes, trade...
· ---> courts with limited jurisdiction: Tax court, Bankruptcy court, US claims court (handles eminent domain issues), US court of international trade, Administrative agencies (quasi-judicial)
· - unlimited jurisdiction: compensation > 5000$
· 


       subject matter 
· NB: each state has at least one federal district court depending on their caseload & pop.
· NB: the opinions of the judges in federal district cases are published in “Federal Supplement” which can provide precedent for use in future cases. 
· Federal Appellate Court: 
· - structure: all the federal district courts are grouped into federal circuits according to their geographic location. 
· - procedures: same as the state appeal courts
· - opinions: published in the federal reporter with a system of citation: volume number, abbreviation, page number, (federal circuit and date of decision)
· US Supreme Court (Federal Supreme Court):
· - This court handles appeals from the federal court of appeals under two conditions: 
· 1. Whether a case merits review--->the court grants the case a writ of certiorari if it is a state precedent related to a federal issue. (looks into the legality of the new concept)
· 2. If the federal appeal courts have contradicting judgements (because of different laws applied by different judges in different territories), or the case presents a constitutional issue. 
· - it acts as a trial court (aka original jurisdiction court) when states are suing each other, or when ambassadors and foreign consuls are involved
· - structure: 9 judges nominated for a lifetime by President and confirmed by Senate.
· -opinions: they are precedent for every other court in the country published in 3 different reporters: US reports (printing by gov office), Supreme Court Reporter, Lawyer’s Edition (both published by private companies)
·  The International Courts:

· - International court of justice: established by the UN, has contentious jurisdiction: consensual: when a dispute occurs the parties can agree to submit the dispute to the ICJ.

- EU’s Court of Justice of European Communities, European court of human rights, Inter-American Court of human rights. Their decisions are published in the 

· International Law Reports.

· -London’s Commercial court: popular place for resolving international commercial disputes because: advantage of being a neutral forum, use of English, wide range of experience in international disputes, judges on the court were all once commercial litigators, court is known for its rapid calendar, court uses a variety of creative remedies.

· -The jurisdiction of courts is a critical issue in international law.

· - The courts and judicial systems and procedural aspects of litigation differ bw countries leading to conflicts of law in international disputes.

· Chapter 4 (p.113-114; 118-140) The Litigation Process

Resolution of International Disputes:

International Chamber of Commerce (ICC): private org that handles arbitration cases from parties in 123 countries. 

Typical subject matters of the ICC: trade transactions, contracts, intellectual property, agency, corporate law. 

ICC processes requests for arbitration and provides mediation aka conciliation services.

International Center for settlement of Investment Disputes (ICSD) established by the world bank arbitral org that hears disputes bw investors and the nations in which they have made investments.

Process of a civil litigation

Lawsuits are based on feelings and when the plaintiff feels that his right has been violated, he has the right to file a lawsuit or a claim that follows either a common law or a statutory law. The judicial system will determine if the civil rights of the plaintiff have been violated.

Steps followed in the litigation process of a civil lawsuit are as follows: 

1. The Complaint: A plaintiff (the person who brings the case before the court), files a complaint or petition (doc describing how the plaintiff’s right has been violated) within statues of limitations (time limits that differ according to the state in which the lawsuit was filed and the type of rights involved: ex: 2 yrs for personal injuries and 4yrs for contracts). The complaint must be definite enough to provide an adequate description of the situation and must provide the subject matter jurisdiction of the court. It also provides the remedies wanted by the plaintiff whether they are legal remedies (such as monetary recovery) or equitable remedies (specific performance or injunctions). The lawsuit can be filed by one plaintiff or a group of plaintiffs (class action suit: lawsuits filed by shareholders against corporations-->derivative suits)
2. The Summons:The plaintiff files the complaint to the court with in personam jurisdiction. Then, an officer of the court (sheriff) or a process server (licensed private firms) notifies the defendant (the party sued or accused by the plaintiff)  by serving him with a copy of the complaint and a summons, so that the defendant knows his rights under the law (the right to respond & to be given time to respond). The server files an affidavit to notify the court of the time and location of the service. 
· --> In principle, even if the P is a resident of a different state than of the D, he must follow the D except when D has minimum contact with the state in which the petition was filed or if the long-arm statue can be applied.
3. The Answer: Pleadings contain parties’ position while the answer contains the defendant’s response in litigation which must be filed (the defendant must appear) within 20 days for in-state-defendants and 30 days for the out-state ones. A default (failure to show up) will result in the plaintiff winning the case. The P can either renotify the D or ask for a default judgement. The answer must be filed with the clerk of the court and a copy should be sent to the P. 
· -->The answer could be: admit part of the P’s complaint, deny the allegations, demand for proof of allegations (D has not enough info to admit or deny the allegations), a counterclaim against the plaintiff, a cross-claim (within the same proceedings, the defendant sues the other party as a defendant), hire an attorney, or a third party complaint (a 3rd party not involved in the case can interfere with or against P/D, or the P asks the 3rd party to interfere, or the P/D sue the 3rd party as a D) 
4. Motions (pre-trial): To avoid taking the case to trial, attorneys can request motions (written requests) which they have to defend through oral presentations and await the judge’s ruling. Different types of motions are:
· -motion for judgement on the pleadings which the defendant uses to show that the plaintiff has no cause of action: ex: to answer a lawsuit that he’s annoying the P. 
· -motion to dismiss which the defendant can use when the court lacks in personam jurisdiction or subject matter
· -motion for summary judgement is used to determine which contract law is applied. The parties do not dispute the facts but differ on the application of the law. 
5. Discovery: Before the trial, the parties have to go through a discovery phase during which all relevant documents and evidence are mutually disclosed. The discovery phase’s tools are as follows: 
· -Oral interrogatories: questioning witnesses.
· -Request for admissions to ask the other party to admit a fact. It reduces the length of the trial because an admission establishes a fact as true. 
· -Depositions provided by witnesses who testify orally before the trial and outside the courtroom. 
· -limitations on discovery in which the production of work product cannot be required i.e. it establishes the right for the other party to know all the evidence but not how it will be used (trial strategy)
· -requests for production to produce and obtain new documents from the other party.
6. The Trial: When the case is not settled, it is taken either to a jury trial or a nonjury trial. If the parties agree on a nonjury trial, the judge acts as both judge and jury. If the parties do not agree on a nonjury trial, some cases have the right to a trial by jury under the state constitution. The jury’s size varies according to different states (6 jurors or 12 to 18 jurors) and potential jurors are selected from voting lists or other and notified beforehand of their jury duty. Some of jurors may be excused from their jury duty due to compelling reasons. Once a pool is available, the court looks for the qualified candidates to serve through the voir dire process. 
· --> Jurors are removed for cause when they can’t make an impartial decision or when they are related to the attorneys in the case, or when they declare their opinions about the parties in public. They can also be removed by attorneys through the peremptory challenge, which is subject to some limitations (the number of peremptory challenges used, race, gender...). Jury selection can be done by jury consulting firms who conduct background checks on jurors and provide the relevant data to attorneys.
7. Trial Language: Attorneys “open” the trial with their opening statements in which each party determines what is to be proved and how. The evidence is presented first by the plaintiff who has the burden of proof (the obligation to prove the assertions and facts), then the plaintiff’s lawyer questioning of witnesses, through direct examination, begins. The defendant’s lawyer can cross-examine the plaintiff’s witnesses thereafter and the plaintiff can further question the witnesses under redirect examination. The plaintiff must meet the standard of providing enough evidence (prima facie case) at the end of the trial and if he fails to do so, the defendant can ask for a directed verdict ( a motion made to the judge outside the jury’s hearing). Evidence can be a witness’s testimony, paper evidence (especially in contracts case) and are subject to certain restrictions, such as the hearsay rules used to ensure that evidence is as reliable as possible and to prevent the witness from testifying to what a third party said. 
8. At the end of the trial, attorneys can make closing arguments which reinforce their position and weaken the other party’s position. Jurors are then given instructions by judge and attorneys to apply the law to the facts presented in the case so that they can deliberate confidentially to reach a verdict. If the simple majority or three-forth of the jury (depending on state laws) do not reach a verdict, the trial results in a hung jury and the case must be retried. 
9. If the losing party is not satisfied with the verdict, it can make a motion for a new trial, or for the judge to reverse the jury’s verdict (judgement NOV) although this motion is rarely granted. Even if motions are not granted, the losing party can appeal to a higher court (appellate court) within a specified time limit to review the legal equation used to reach the verdict.  
Chapter 5 (p. 142-179) Business and the Constitution

Constitution: (7 articles and 27 amendments) Primary source of all laws. It includes the fundamentals of the state and protects individual rights (Bill of rights originally applied to federal procedures but extended to states as well through the Fourteenth Amendment)

Amendments: 

-First 10 amendments = Bill of rights

-1st Amendment = freedom of speech, religion 

-4th Amendment = protection of privacy from unlawful searches

-5th Amendment = due process before deprivation of property

-6th Amendment = right to a jury trial 

US constitution: 1 federal and 51 state 

3 branches of federal government (articles I, II, III of the Constitution)
1.  Legislative branch: two houses of Congress: house of representatives and house of senates
2.  Executive branch: Office of the President, administration and administrative agencies (IRS, SEC, federal reserve)
3.  Judicial branch: only US supreme court and its jurisdiction. congress establishes inferior courts : federal district courts, courts of appeal.. 
---> Separation of powers: each branch has unique functions that another branch cannot perform.

---> system of checks and balances that regulate the relations bw the 3 branches=different powers that can be used to curb the other branches’ exercise of power.

-legislative branch (Congress) pass laws but can approve or disapprove treaties  

-judicial system cannot pass laws but interpret a congressional law as unconstitutional and prevent it from passing====Judicial review.

-executive branch cannot pass laws but has veto power over legislation passed by Congress. Responsible of foreign relations and treaty negotiation. Responsible for the appointment of judges

Other articles: 

4. states’ interrelationships
5. procedures for constitutional amendments 
6. Supremacy Clause
7. method for state ratification of the constitution
·  Due process of law: right to a hearing, right of notice before going to trial, the right to pass though a proper judicial process before being convicted or vindicated.
·  The US supreme court has the responsibility of determining the extent and scope of the rights and protections afforded by the US Constitution. It reviews the constitutionality of actions taken by the other branches of the government.
·  Commerce Clause: regulates commerce bw indian tribes, foreign countries (treaty only by federal authority) and bw states (intrastate and interstate) 
· Interstate commerce: regulated by Congress. If any activity directly and immediately affects interstate commerce (even if the activity was within a state), it is subject to federal regulation 
· Intrastate and local commerce: regulated by concerned states.
· NB: The affectation doctrine expanded the authority of the fed gov in regulating commerce because intrastate activities can affect interstate commerce. 
· NB: If an ACT (issued by federal gov) has an impact on intrastate commerce, it is considered not constitutional-->the state can sue the federal government through the judicial review.
· NB: The state can regulate interstate commerce when it properly uses its police power: power to pass laws that promote public welfare of residents and protect public health and safety. ---> Goal of the state.
· NB: For the state to regulate interstate commerce, the court looks at 2 factors: whether federal regulation supersedes state involvement, and whether the benefits of the statute outweigh the burden on interstate commerce (to prevent an unfair advantage to intrastate businesses over interstate businesses) and which the court checks through the balancing test.
· -Balancing test: the court examines whether the state interest in welfare or safety outweighs the federal interest in preventing interstate commerce from being unduly burdened. 
· - Foreign commerce is regulated by Congress only regardless of the place of transaction.
· - State and local taxation of interstate commerce (must meet 4 major standards): the tax cannot discriminate against interstate commerce; the tax cannot unduly burden interstate commerce, a sufficient nexus (connection) bw the state and the business being taxed must be established, the tax must be apportioned fairly. 
· ---> the federal tax is uniform while the state tax might differ bw different states: 
· Taxes: - income: federal I tax and state I tax 
· 
   - property: federal P tax and state P tax
· ---> Businesses pay the federal tax wherever they are in the states + a state tax according to the state they operate in. 
· - Supremacy Clause: when state and local laws conflict with federal law, the federal constitution will be above all other laws. 
· - Preemptive Clause: the federal gov laws will overrule the state laws esp if the subject is new such as aviation, nuclear power...

· NB: Exclusive jurisdiction vs concurrent jurisdiction: 
· -State: exclusive jurisdiction over police power and civil status
· -Federal: exclusive jurisdiction over citizenship and currency 
· -State and Federal: Concurrent jurisdiction over tax collection and taxation. 
· Bill of Rights: (mostly about first amendment)
· -commercial speech: speech of business which does not have absolute freedom. It is regulated for fraudulent advertising and advertising that violates the law-->does not enjoy full protection under the first amendment. (unlike political speech)
· NB: balancing test for the commercial speech: if substantial gov interest is furthered by restricting commercial speech, if the restriction directly accomplishes this interest, if there is any other way to accomplish the interest without restricting commercial speech.
· -protection of sensationalism: using strongly emotional subject matter to excite or thrill people.
· -corporate speech that is not advertising nor political that explains and defends corporate policies
· -corporate political speech: financial support through employee donations to political candidates, party donations, direct ads for ballot propositions.
· NB: corporate contribution of money in connection with any federal election is prohibited.
·  PAC: political action committee: independent of corporations and labor unions.

· As a result of PAC donations, Congress passed the FECA: federal election campaign act. -->limited individual donations, required public disclosure of expenditures exceeding those limits, established the FEC (federal election commission) to administer and enforce the act. Contributions subject to this act are called hard dollars or federal dollars--->Only donations for federal elections are subject to this act.
· Non federal money or soft money can be donated by corporations, unions, and individuals to political parties in state elections.
· Soft money donations became excessive, as a result Congress passed the Bipartisan Campaign Reform Act (BCRA 2002). The act was challenged and the Supreme Court made some decisions about it.
· At present corporate PACs and their donations are limited, new outlets for political activity emerge: 527 Group (think tanks). Supreme Court decisions and federal legislation do not control activities at the state level. 
· Bellotti doctrine: corporations have the same degree of protection for political speech as individuals do
· NB: Although commercial speech is regulated, political speech enjoys full protection from the First Amendment. 
· - Eminent Domain:The taking clause (fifth amendment) right of a governmental body to take title to property for a public use 
· 3 conditions apply: 
· 1. Public Purpose: use of property for highways, declare property as historic landmark...
· 2. Taking (as opposed to regulating): depriving the landowner from using the property. ex post facto is considered a taking because it prevents development of previously purchased land.   
· 3. Just Compensation: fair market value is the measure of compensation. The court must consider surrounding property values and the owner’s proposed use.
· Due Process of Law (fifth and first amendment)
· Procedural Due Process: important part of civil law, right to a notice and the opportunity to be heard and present evidence before rights or properties are taken away from an individual or a business. 
· ex: due process clause for the property whether land, rights of possession (tenants and leases), and intangible property rights.  
· Substantive Due Process: right to have laws that don’t deprive businesses or individuals without justification and reason. Substantive law: rights, obligations, and behavior standards
· NB: vague rules might result in the lack of due process. 
· - Equal protection (fourteenth amendment) all individuals are treated the same way. Exception: disparate treatment justified only when it has a rational basis. (example of glass bottles for juice manufacturers and nonbreakable ones for soft drink manufacturers--->irrational basis for disparate treatment)
Chapter 12: Contracts and Sales (p. 388-427)
Contracts are binding set of promises. Contracts in business are legal, valid, and can be enforced. Their definition comes from the Restatement (Second) of Contracts by the American Law Institute

·  Sources of Contract Law: 

1. Common Law: applied to contracts that have land or services as their subject matter, employment and construction of homes contracts. Its lack of uniformity led to UCC 
2. Uniform Commercial Code: Buying, selling, renting (article 2A) of tangible movable property can be a state issue (intra-state) or a federal one (inter-state). UCC was drafted by the federal government and delivered to the 51 states. It applied to movable tangible property in all states except one.  The new section of UCC: article 2A leases covers the statute of frauds (applies to lease of goods esp those > 1000$, they must be in writing), contract formation and warranties for lease
3. Evolving E-Commerce Contract Laws: 
· Uniform Electronic Transactions Act (UETA): contracts being formed over the internet
· Electronic Signatures in Global and National Commerce Act of 2000 (ESIGN): federal law for recognizing electronic signatures in the formation of contracts
· Uniform Computer Information Transactions Act (UCITA): govern the sale all contracts involving the sale, licensing, maintenance, and support of computer software.
·  Types of contracts: 

1. Written vs oral
2. Bilateral vs Unilateral: Bilateral=both parties promise to perform certain things (2 promises), Unilateral=one party issues the promise and the other party performs.
3. Express vs implied: Express=written or orally agreed, Implied=arises from circumstances and not from express agreement. Ex: vending machine, metro station. Implied-in-fact contract: doctor’s visit (payment and treatment terms are implied from Dr’s profession). Implied-in-law contract (aka quasi contract): the court treats pple who do not have a contract as if they did if: they are both aware of its benefits, if one party should pay a benefit to the other, and that the retention of the benefits wld be an enrichment of one party at the expense of the other.
· NB: officious meddler: someone who performs an unrequested action and seeks recovery under the quasi-contract theory. 
4. Void vs voidable: Void=when the subject matter is illegal (can be partially void), Voidable=can be unenforceable at the election of one of the parties (it gives one party the option to disaffirm the contract)
5. Simple vs Formal: Formal=notary public should be present 
6. Executed vs Executory: Executed=when the parties have performed what they promised, Executory=the promise to perform has been made but the performance has not been done. A contract can be wholly/partially executed, or wholly executory.
· Formation of contracts:

· Contract is valid when two parties have correct mental intent, under the correct circumstances, within the boundaries of the law, with some detriment to each other.
· There are five elements that make a contract binding or valid 
· 1. Offer
· 2. Acceptance
· 3. Consideration
· 4. Legality
· 5. Capacity
· 1. Offer:
· - Can be oral or written. Declaration of the offeror’s intention or free will to bind himself into a contract 
· - Requirements  for the offer to be valid:
· An offer should be definite, clear, precise, and communicated (others should know abt the offeror’s intention: a letter should reach the offeree for the offer to be valid)
· A definite and clear offer includes: parties, subject matter of contract, price, payment terms, delivery terms, performance times
· NB: under UCC, courts consider industry custom and previous dealing of the parties in determining whether the terms are certain & definite enough to constitute an offer
· An offer is an intent to contract not a negotiation to contract 
· An invitation for offers: loan, job vacancy, car selling ads...Since they are not clear and do not provide all the info, they are not offers but invitations for offers (mass communications of info)=.
·  Termination of an offer:

Termination of the offer by revocation: 
The contract can be revoked before the acceptance of the offeree. The offerer notifies the offeree that the offer is no longer good.

Exceptions to revocation:

1. Acceptance by the offeree
2. If it’s an option contract (under common law) used to extend the period of the offer through paying (to hold the offer by buying time)
3. If the offer is a merchant’s firm offer that shld be made by a merchant, put in some form of record, and signed by the merchant. Payment of money is not a requirement. example: rain check for sale merchandise.  
4. The offer is a limited quantity or has a time limit before expiry 
5. Promissory Estoppel 
Termination of an offer by rejection: 
1. The offeree rejects the offer
2. Under Common law: Offeree does not reject offer but modifies it before acceptance: Counteroffer. The original offer is no longer valid, the counteroffer becomes the new offer, the offeree becomes the offerer
3. Under UCC: Offeree modifies offer before acceptance. Two rules apply:
a. Nonmerchants: there will still be a contract if the intent to contract was clear but the additional terms in the counteroffer will not be part of the contract. 
b. Merchants (both parties): Possibility of battle of the forms (explained below). whether the added terms are part of the contract depends if:
· the terms are material, they do not become part of contract, i.e they materially alter the contract (warranties for example are material, but shipment terms aren’t)
· the offeror limits the contract to certain terms, any added terms by the offeree will not be part of the contract
· one of the parties object on additional terms within a reasonable time limit, they will not be part of contract 
· Termination of an offer by expiration:
· - validity period of offer is over (it’s expired)
· - death of the offerer unless the offeree holds an option
· - destruction of the subject matter 
· - subject matter of the offer is illegal
· - offeree fails to accept within a specified time frame
2. Acceptance of an offer: the offeree’s response
· - If the offeree accepts the offer, his acceptance should be 100% matched to the offer: mirror image rule (common law). Any slight change --> counteroffer. 
· Acceptance by stipulated means: required means of acceptance given by the offeror: offeree accepts using same means of communication (unless specified otherwise in the offer).
· The acceptance is effective as soon as the offeree sends it (even before the offeror’s receipt of it): Offeree should issue acceptance within the validity period of offer 
· -->mailbox rule: (the concept is to consider possible mail delay and try to minimize it) 

· Example:    Offeror sends an offer on Jan 10
· 
        Validity period of offer: 10 days
· 
        Offeree sends acceptance: Jan 14 ---> CONTRACT
· 
        Offeree sends acceptance: Jan 21---> NO CONTRACT
· 
        If:
· 
        Offeror revokes: Jan 12
· 
        Offeree receives the revocation : Jan 17
· 
        And:
· 
        Offeree sends acceptance: before Jan 17---> CONTRACT (no revocation)
· 
        Offeree sends acceptance: after Jan 17---> NO CONTRACT
· NB: mailbox rule applies when:
· type of offer: no stipulated means      &      method of acceptance: same or reasonable  
· type of offer: stipulated means 
  &      method of acceptance: stipulated means
· - Acceptance with no stipulated means: the offeree is free to use any communication mean of acceptance if it is not specified in the contract. If offeree uses a slower method of acceptance, the acceptance is not effective until received by offeror. 
· E-commerce and contract formation: 
· the click on “I agree” must be made after full disclosure of the contract terms.
· receipt of electronic communication is required and receipt occurs when email arrives even without the knowledge of the receiver
· acknowledging receipt does not mean that all terms arrived 
· 3. Consideration

· Consideration (aka bargained-for exchange) is what each party gives up under the contract. The court does not decide on the amount or nature of consideration. 2 conditions must be present: exchange of promises and negotiations. 4 sub-elements should also be present:
	X
	Y

	detriment/loss

give up a legal right or perform sthg with no prior legal duty 
	gain



	gain
	detriment/loss


· Unique consideration issues: charitable subscriptions (pledges for NGO) are enforced by courts despite lack of consideration.
· The court is not concerned with the “adequacy of consideration” (the amt), as long as there is a legal value
· Doctrine of promissory estoppel used as a substitute for consideration: when someone acts in reliance to a promise that is not supported by consideration. the reliance on a promise (ex: move to denver and i’ll hire u) serves as a consideration substitute
· There is no consideration when there is preexisting public duty (obeying the law and refraining from committing crimes), or preexisting contractual duty (specified in the contract)
· Preexisting duties and agreement to settle debts:
· Example: Debt owed by the debtor to creditor: 200$
· Debtor offers to pay creditor 100$ instead of 200$ and creditor accepts
· Can creditor later sue the debtor for 200$? ---> It depends on the type of debt:
2.  Liquidated debt: amt and due date are known, there is lack of consideration even if the creditor cashes the check (implicitly accepted it) 
3.  Unliquidated debt: good faith dispute abt existence and amt of debt. Its settlement is an accord and satisfaction. There is consideration when the creditor cashes the amt
· 4. Legality of contracts 

· - The subject matter should be legal, or else the contract is void
· - Contracts that violate criminal laws, regulatory license, usury laws (excess interest on loans), and public policy are all considered void and therefore illegal
· - 2 types of licenses 
· 1. Regulatory license (issued by state and federal gov): Pharmacists, doctors, lawyers should be licensed to practice their profession. Any contract issued without the presence of a license is considered void
· 2. Revenue license: license for taxes: it has no effect on contract. The contract is still valid even if license does not exist
·  - Common Law Statue of fraud: applied to 3 classes of written contracts (to avoid conflicting claims in oral agreements):
· 1. Contracts for sale of non-movable property
· 2. Collateral contracts concerning movable or non-movable property=contracts to pay the debt of another if he defaults (guarantee contracts)
· 3. Contracts expected to be executed within one year or more than 1 year. Long term contracts: building contract, employment contracts, business org SAL, SARL
· - UCC  Statute of Fraud: a separate statute of frauds applied to contracts covering the sale of tangible movable goods costing 5000$ or more. (under the old article, the amt is 500$ or more). These contracts must be evidenced by a record to be enforceable.
· Exception to the statutes of Frauds:
· - Forms of writing required (not formal): memos, letters, electronic communication (with digital signature), merchants’ confirmation memoranda (under UCC, it summarizes the oral agreement, signed by only one party after the other party reviews it and doesn’t object). 
· NB: electronic contracts they meet the requirements for the statute of frauds but there are exceptions: wills, trusts, checks, letters of credit, cancellation of life and health insurance policy require paper documents 
· - Under UCC, oral contracts can be enforced up to the amount paid or goods received
· - The parole evidence rule: means for stopping ongoing contradictions to contracts that have been entered into and finalized. Parol evidence is the verbal agreement or verbal contract that the court uses only during trial to interpret the written contract and prove its existence but not contradict it: asking witnesses about the contract: price, delivery, payment terms (UCC)
· Issues in formation of international contracts:

· - International contracts carry certain risks that are not part of the contracts between businesses in the same country. This resulted in a more uniform law on international contract formation and performance: Contracts for the International sales of goods: CISG
· - CISG has 4 parts: application, formation, sale of goods, final provisions. Party autonomy is a priority: parties can always choose the applicable law 
· - Force majeure clauses: in the event of sudden changes (political acts, wars...) the parties can agree bw each other what will happen and not rely on court order
· - A seller ships the goods with a bill of lading which requires that the goods wld not be released until payment is made
·  Major differences in common law and Uniform commercial code

1. UCC is a codified law vs common law relies on precedent
2. UCC applied only to tangible movable property vs common law applies to real-estate, intangible goods...
3. UCC added one offer: merchants’ firm offer= written irrevocable offer by the merchant
4. UCC admits an acceptance that does not match the offer (no mirror image rule) for the purpose of facilitating business and trade vs common law that requires a 100% match bw offer and acceptance (mirror image rule). Example: UCC accepts other forms of acceptance (using different means of communication)
· NB: exception to this rule: under UCC an offer can be non-negotiable (either mirror image rule or no offer) 
5. An offer’s items can be subject in part to the common law and in part to the UCC (they will be a part of the contract) 
6. An offeree can add to the original contract sent by the offerer new items. They offeror can accept them all, or in part. If the offerer only accepts part of them, he sends back the contract and agrees only the parts accepted (mirror image rule). This is called battle of the forms
7. Exception in the concept of consideration under UCC: even if there is no consideration to amend a prior existing duty, if the goods involved are tangible movable goods, the contract will still be valid and enforceable. Example: I conclude a contract (100$) with seller A to buy 10 lamps, each for 10$ and then find another seller B who sells the same lamps but at 9$ each (90$)
· Seller


Buyer 
· Loss: 0$


Gain: 10$ (if I choose seller B instead of A)
· Gain: 100-90=10$
Loss: 10$ (if I choose seller A instead of B)
---> In this example, there is no consideration to amend the prior existing duty that I have with seller A, but under UCC a contract with seller B would be valid because the goods are tangible and movable 

Chapter 13: Contracts and Sales: Performance and Remedies
A contract defense is a situation that makes an otherwise valid contract invalid.

A contract can be void, voidable, unenforceable.

5. Capacity

Both parties must be legally capable: age (at least18 yrs), mental ability declared by the court

- Contracts of minors are voidable, the minor can reject the contract and the other party is not entitled to any remedy. The minor can either affirm it or terminate it when reaching 18.   

Contracts of minors are valid and enforceable in case of minor necessities: food, shelter, education: student loans...)

- Contracts of pple with mental disabilities are voidable: insane, lunatic, prodigal (spending money obsessively: gamblers), they have full legal capacity to enter into contracts but they can avoid liability 

If a party to a contract is declared legally incompetent, its contracts are void. 

NB: pple who are bankrupt also loose their legal capacity

NB: void is diff than voidable:

· void: (they can’t be honored) legally speaking, the contract does not exist because the subject matter is illegal
·  violate a criminal statute, violate a licensing statute, violate usury laws (credit contracts charging excess interest), violate public policy: example: exculpatory clause relieves the party from liability, covenants not to compete, unconscionable contract (gives all benefits to one party and all burdens to the other)

· voidable (they can be honored): if contract has legal infection (see below), the party who was injured by the vice can affirm/disaffirm contract
· Contracts are void/voidable/unenforceable in:

The match of free will between the offeror and the offeree is a mutual assent. It should be free from any legal infection or vices which are: 

1. Misrepresentation of a material fact: when one party is not given full or accurate info about the subject matter of the contract. If misrepresentation occurs, law allows rescission (the contract is put aside, it does not enjoy retroactive effect). 
· Misrepresentation is based on 

· misstatement of Material fact: type of info that could affect someone’s decision to enter into a contract and not based on sales puffing: opinion about the subject matter of a contract.
· reliance of the buyer on that material fact or omission (negative action)
· resulting damages to the buyer
2. Fraud/Fraudulent Misrepresentation: knowing and intentional disclosure of false info. Fraud has the same elements of misrepresentation + element of scienter (knowledge that the info given is false)
3. Mistake (unilateral/bilateral): Example: buying gold. 
· If buyer buys a ring of 21 Karats ring that turned out to be a 14 Karats ring--> unilateral mistake because the buyer did not know about the ring Karats
· If buyer wants to buy a 21 Karat ring and buyer thinks that the ring he’s selling is a 21 Karat ring (when it’s not)---> bilateral mistake because both buyer and seller did not know. 
4. Duress: the contract would be voidable but not unenforceable if the contract is concluded under physical or moral force/threat (there is no free will)
5. Undue Influence: unjustified influence: one party concludes the contract because there is abuse of the confidential relationship with the other party to the contract. The contracts is voidable
NB: the contract is terminated by performance, one party dies and performance is not done, subject matter is destroyed, force majeure (unpredictable force that cannot be overcome), when contract is void.  

· Contract Performance: 

·  When performance is due: performance according to the terms of the contract or according to conditions precedent (prescribed events occur before performance is required). Conditions concurrent (conditions contemporaneous): benefits are exchanged at the same time: one is willing to perform because the other side does. 
·  Standards for performance: substantial performance applied in construction contracts, when contractor uses substitutes--> the constructed building is for practical purposes just as good as the one contracted for. The builder will be paid for construction but the owner will be entitled to damages
·  Payments: credit cards, digital cash (online transactions), person to person payment

·  When performance is excused: under common law: impossibility: the contract cannot be performed anymore. under UCC: commercial impracticability: to protect parties from unusual events affecting the contract. This can be done by putting in the contracts force majeure clauses

·  Obligation to perform: parties can substitute someone else for the obligation in an agreement: novation (a new element is added to the contract: ex a new party)

Accord: the original contract can be modified and new items can be added to it to form a new contract bw the parties

Satisfaction: when the accord is executed

NB: Discharging a contract by agreement: accord and satisfaction, covenant not to sue,  novation 

· Contract Remedies

· Legal Remedies

- compensatory damages: amount of money paid by the breaching party to the non-breaching party. 

· incidental damages: independent of the contract (ads to sell a car)

· liquidated damages: amt of damages agreed upon in advance. common in construction contracts

· consequential damages (special damages awarded above compensatory damages & foreseeable): result from breach of contract: lost business/profit, late penalties. 

· Equitable Remedies 

· rescission: parties restored to their original positions. Available when fraud, mistake, duress, failure of consideration occur

· restitution: return items & money 2 original party under the contract. prevents unjust enrichment

· specific performance

· reformation of contract: contract is rewritten bcz of errors in it 

Third party rights in contracts:

certain people have rights in contracts even though they may not have been parties to the contracts.

Third parties contract rights: beneficiary of a life insurance policy (they are part of the original contract) 

·  assignment: the transfer of rights. it gives the right to a party that has concluded a contract with another party to collect the benefits of the contract from a 3rd party (which dealt with the other party in the first place). Example: plumber, homebuilder, buyer of the home.

·  delegation: the transfer of duties to perform to another person when the contract is originally concluded bw parties x and y. If the obligation is personal (ex: teaching), it cannot be delegated. Unlike a novation, delegation doesn’t release the original contracting party i.e the original party along with the 3rd party will still be liable for performance.

·  International issues in contract performance:

Assuring payment: sellers use a bill of lading for transacting business: it provides sellers with a receipt of goods shipped by the carrier, and provides evidence of who has title to the goods. The buyer can send the buyer through the bank a letter of credit (which is actually a confirmation of payment). It lists the terms under which the seller can be paid

Assuring performance: force majeure clauses are used in international contracts to justify nonperformance of contracts. Exchange rates and risk issues in contracts are accounted for in clauses covering devaluation..

Chapter 9: Business Torts (p.284-315)
Tort: type of interference with someone or someone’s property that results in injury to persons or property. 

- It is a civil wrong that results in damages: pay compensation or remedy (injunction, specific performance, rescission). The tort is not a crime, it is the civil version of a crime.

- Committing a crime------>tort (not the inverse)

- Criminal------> wrongdoer

Types of torts: 

1. Intentional torts (against individuals and property): involve deliberate actions

a. against individuals: 

· assault: intimidate someone without any physical threat

· battery: both crime + tort, intimidate someone because of physical damages: hitting

· defamation: verbal=slander, written=libel. 4 elements are: untrue statement about a person’s reputation, integrity, honesty, statement directed at a particular person, published, damages, in some cases proof of malice (applies to public figures only)  

NB: defamation about a product: product disparagement

NB: defenses to defamation: when the statement is true, when there is privileged speech: absolute privilege (congress and courts enjoy it), qualified privilege (relative: declare material or info with good intentions)

· contract interference (aka tortious interference with contracts): parties are not allowed the freedom to contract without interference of third parties. Someone interferes to terminate a contract bw two parties. Ex: x & y have a contract. if z interferes to terminate the contract, y can sue x for breach of contract and z for contract interference

·  false imprisonment: detention of a person for any period of time (even few min) against his will. (result of shoplifting in a store). If confinement is limited (reasonable period of time), merchants are protected against this tort under the merchant protection act, they have a shopkeeper’s privilege 

· intentional infliction of emotional distress: debtor is emotionally distressed when harassed by debt collectors, music and pub disturbance is a crime and its civil image is a tort that leads to emotional distress

· invasion of privacy: intrusion into the plaintiff’s private affairs (photographers), public disclosure of private facts (a company makes employee info public, or dr makes patient info public, HIPPA controls how medical info is collected, used), appropriation of another’s name, likeness, or image for commercial advantage (tort of unauthorized appropriation)

b.  against property: trespassing

2.  Negligence: its main elements are:

a.  duty of care: an ordinary and reasonable prudent person breaching a normal behavior (breaching the duty of care) can be sued for negligence. Example: breaching the speeding limits (breaching legal behavior), opening class door violently (breaching social behavior)

b.  causation: establish that the breach of duty was the cause of the damages (“but for” test)

c.  proximate cause: causation that contributed to the injury of the plaintiff 

d.  damages: medical bills, lost wages, pain and suffering, property damages, punitive damages (aka smart money, similar to civil penalties paid to plaintiff bcz of high carelessness)

· Defenses to negligence: 

·  contributory negligence: negligence of the plaintiff that is part of the accident: ex: someone crossing the highway. He is contributing to his own damage

·  comparative negligence (developed because of the unfairness of the contributory negligence): the court assesses the fault of both the plaintiff and the defendant to determine how much each of the parties will be awarded.

·  assumption of risk: the victim assumed the risk (knew about it) but went forward with it anyway.

·  principle of forseeability (we have the case)

3.  Strict Liability: absolute liability for a conduct with few defenses available=liability without fault, the fault is implied and the victim does not need to prove the fault. Example: product strict liability, keeping a crocodile as a pet, keeping a gun in the house when children are present, using dynamite to raze a building

Chapter 8: Business Crime (p. 242-283)
white collar crimes: crimes committed for and against a business

Business crimes: more people can be convicted than in nonbusiness crimes (only those actually involved in the planning or execution are convicted).

In business crimes, liability can extend to managers and employees who participate in the illegal acts.

White-collar kingpin law:  imposes minimum mandatory sentences (10 yrs) for corporate officers who mastermind financial crimes (bank and securities fraud)

White-collar criminal penalty enhancement act of 2002 = Sarbanes-Oxley (SOX). 

--> penalties fro wire and mail fraud increased from 5yrs to 20yrs  in prison

--> penalties for violation of fiduciary duties increased from 1 to 10 yrs in prison, and 50004 to 100000$ fines 

Penalties for business crimes: 

- The penalties must cost the business as much as a bad decision would cost = payment of huge fines to the gov equal to the actual value of the damage caused.  

- Judges are assigning monitors to follow up on corporate activity. 

- Corporations should stand criminally responsible under the traditional criminal statutes for corporate wrongs. (traditional in the sense that an individual within the company can be held personally and criminally responsible)

- Shame punishment: involves public disclosure (ex: through ads) of an offense that the company committed. 

·  The US sentencing commission (established by Congress) makes sure that companies establish internal crime prevention programs----> the sentencing guidelines would be less harsh, the business would pay less fines if it follows effective compliance programs to prevent and detect violations (if it does restitution or reformation)
·  A crime is a violation of a codified (written law) criminal code. Both individuals and virtual legal entities (businesses) are subject to criminal code. A crime can be at the state level, the federal level, or both state and federal levels (robbing a federal bank)
· Elements of business crime: 

--> 2 major elements = requirements for proof of a business crime: mens rea and actus reus

2.  Mens Rea: criminal intent, required state of mind for a crime, a voluntary action implying that a criminal wrong is intentional. Elements under the Mens Rea are:
a.  purpose: the intention to kill
b.  action itself: steering the car towards someone, holding a gun at someone’s head
c.  recklessness: subjecting others to unjustified danger: driving 60km/hr on bliss street
d.  negligence: not paying attention or being careful: driving while talking on the phone, or while intoxicated
NB: when a corporation is prosecuted for the crime, two intents are involved: the criminal intent of the corporation, and the criminal intent of those in charge within the corporation

conscious avoidance: made by courts to establish mens rea for officers that demonstrated an unwillingness to curb deception; i.e they avoided knowing information about what is going on within their companies to avoid being accountable 

2.  Actus reus: (criminal conduct) requirement of some specific action, material element: either commission (positive action) or omission (negative action: tax evasion)
·  Examples of business crimes:

1. theft and embezzlement: 
· theft has 3 actus reus elements: intent to take property, actual taking of property, no authorization to take property. Theft is a crime and tort 
· embezzlement has the same elements except that it is theft from the employer. It covers funds, inventory, equipment of the business. Accountants and employees who manipulate the financial statements of a company.  
2. Obstruction of justice: altering and manipulating the evidence during the process of discovery, any destruction of relevant documents (doc destruction is a specific crime and has penalties)
3. Computer Crime: 
a. theft of software: unauthorized taking of info 
b. intentional damage: intentionally destroying a computer both physical and intangible (info stored in the computer)
4. Criminal Fraud: business crimes against individuals that usually result from sales transactions. Forgery provides proof of the level of intent needed for criminal fraud. 
· NB: the only difference bw contract fraud and criminal fraud is that for the latter, there has to be a proof of intent that the seller intended to mislead the buyer for the purpose of making more money.
5. Commercial Bribery: giving and receiving of gifts or funds in exchange of favors and services. It differs from contribution that does not involve an exchange of any favor or service. 
6. RICO crimes: organized crimes and money laundering 
·  Defenses of Crimes:

1.  The action (commission or omission) is not listed in the criminal code
2.  The absence of Mens Rea (absence of criminal intention): applies to children<7 yrs old and pple with mental disabilities
3. Intoxication is a defense for intentional crimes (because of lack of awareness caused by it). BUT intoxication is a crime in itself
4.  Self-Defense: any action that keeps the danger away (ex: shooting in the air to scare the criminal away)
List of Acts against crimes

Crimes using the computer

1.  Economic Espionage Act (EEA): to prevent stealing or misappropriation of trade secrets. Penalties are up to 500,000$ and 15 years in prison for individuals, $10 million for organizations
2.  Electronic Fund Transfers Act (EFTA): fraudulent use of electronic fund transfer systems such as using stolen or counterfeit card or code to obtain money and goods in excess of a specified amount
3.  Digital Millennium Copyright Act (DMCA): to prevent circumventing copyright protection devices, such as creating programs to unlock encrypted information or secured documents. 
4.  Controlling the Assault of Non-Solicited Pornography and Marketing (CAN-SPAM) Act: to prevent unauthorized advertising such as spamming 
5.  The Berne (copyright) and Paris Conventions: prevent crimes in international markets and permit businesses to obtain international copyright protection for their software products.
6. Counterfeit Access Device and Computer Fraud and Abuse Act (CADCFA): to prevent unauthorized access to federal or private computers. Penalties under this act range from 5 to 21 years’ imprisonment. 
7.  Federal Computer Fraud and Abuse Act (CFAA) makes it a felony: to cause more than 1000$ damage to computers or computer content though virus programs, to have unauthorized access to government computer. It makes trespass into federal government computer a misdemeanor (less serious than a felony) 
Crimes which do not necessarily use the computer:

8.  Racketeer influenced and corrupt organizations (RICO) act: prevent organized crime which applies when commission of at least two racketeering acts is established within a 10 year period. RICO act provides for both criminal penalties and civil remedies. When RICO is brought against corp---> seizure of corp assets and termination 
·  Procedural Rights for Business Criminals:

They have constitutional rights:

·  Fourth Amendment: protect ind privacy, basis for requiring warrants for searches of private property
·  The warrant must be issued by a judge or magistrate and should be based on probable cause: the probability that evidence of a crime are present at the location to be searched.
·  An evidence recovered without a warrant is inadmissible at trial. 
·  A warrant is needed to uncover the identity of those behind criminal internet activities. In some cases, ISPs make customers sign an agreement that the ISP can reveal their identity to law officials without a warrant 
·  Exceptions: no need for warrant ICE, or when the crime is “plain view”: evidence is exposed to the others’ view.  
·  Fifth Amendment: protect ind against self-incrimination, also “due process”= the accused ind has the right to be heard
·  Self-incrimination: applies only to human beings and not businesses and virtual legal entities. We cannot be compelled to be witnesses against ourselves.
·  Miranda Rights: result from the interpretation of the 5th Amendment. Law officials must warn ind of their rights prior to confession (if not, the confession cannot be used as evidence in court)---> “ You have the right to remain silent, anything you say or do can and will be used against you in the court of law, you have the right to an attorney”
·  Due process right: 
·  Warrant and/or Arrest: Whether with or without a warrant, the due process steps begin with the arrest

·  Initial Appearance: chance to appear before a judicial figure within a short period of time (24 hrs) so that the defendant may be informed of his charges, rights...The defendant is released after posting a bond, or without having to post a bond (aka released on his own recognizance/released OR)

·  Preliminary hearing or Grand Jury: 

·  Preliminary hearing: prosecution presents evidence against the defendant to the judge. Defense does not present case but might show a proof that the defendant is innocent. If proof was sufficient, the judge issues an “information”: establish what the defendant did, when and what crimes were committed. Proceedings are public
·  Grand Jury: panel of citizens who serve as a jury. If it finds enough evidence that crime was committed, it issues an “indictment” (same as information). Proceeding are secret
·  Arraignment: process at which defendant pleads guilty, not guilty, no contest (nolo contendere). If not guilty plea--> date for trial is set. If guilty or no contest plea-->plea bargain = settlement in criminal proceedings (defense and prosecution agree on lesser sentence, or jail time)

·  Discovery: when the case goes to trial, each side turns certain types of info to the other side

·  Omnibus Hearing: hearing to rule on the admissibility of evidence (because evidence may be challenged to have been recovered without a warrant). It is held before the trial without the presence of the jury

·  Trial: if no plea agreement is reached, proceed to trial 

·  Sixth Amendment: ensure speedy trial, criminal proceedings and trials proceed in a timely fashion -
Chapter 20: Forms of Doing Business (p.682-723)
There are 5 different forms of business organizations:

Sole proprietorship, Partnership, Corporation, Limited Liability Company, Limited Partnership

There are 6 aspects to consider before deciding on which type of company to enter in:

1. Legal Formation and number of partners: presence of registration formalities
2. Sources of funding: contribution in cash, kind, service, reputation
3. Liability: limited (only assets of org used to pay debt), unlimited (personal and org assets used to pay org debts)
4. Taxation: double or single taxation, state and federal taxation. C-type corp pay 2 taxes, S-type corp pay 1 tax
5. Management and Control: closely-held, centralized management or decentralized management 
6. Transferability of shares: possibility of selling shares or not
·  Sole Proprietorship:

1.  Legal formation and # of partners: requires no formalities, a sole ind owns the business assisted by employees. Only requirement is the trade/commercial name which should be linked to the owner’s name: d/b/a= doing business as
2.  Sources of funding: personal loans, 
3.  Liability: unlimited: personally liable for any default on debt. Personal assets are used 
4.  Taxation: Income tax: personal rev and rev generated by sole proprietorship is one
5.  Management and Control: Centralized, the owner makes all decisions. The manager can be the owner himself, an employee, or an agent
6.  Transferability of shares: no shares, usually the business ends upon the death of the owner. The owner can sell the business: assets, inventory, property...
·  Partnership:

Partnerships are regulated by the Uniform Partnership Act

1.  Formation: by express contract (written or oral), by implied contract partnership by implication (conduct of both partners speak about their intention to form a partnership), by estoppel (conduct of 2 or more parties leads others to believe a partnership exists). If partners are using their real names (not trade name)--> no need for registration, publication...NB: if 2 pple are sharing the profits of a business, there is a prima facie evidence that a partnership exists. 
2.  Sources of Funding: contribution (capital of the partnership) in cash, in kind (assets, property), in services, or reputation. The personal assets of the partners form the capital of the partnership because it is based on personal consideration of partners
3.  Liability: unlimited liability and joint commitment: partners are personally liable (personal assets) for the liabilities of the partnership regardless of their shares. 
4.  Taxation: The partnership does not pay taxes. Only the partners pay taxes on their rev from shares
5.  Management: The manager can be one of the partners, or an outsider. He is elected by unanimous voting, acts as a legal agent on behalf of the partners and the partnership, has limited/unlimited powers, which should be published. He is not entitled to compensation for  his management duties unless agreed otherwise.
· Partnership property: property purchased with partnership funds or capital contribution. Tenancy in partnership: the partners are co-owners of the property, they have equal rights. Rights in property can be transferred to other partners if one of them dies, but the family of  the deceased receives only the value of partner’s interest.
· Partner interests: personal property interest that belongs to the partner, can be sold or pledged as a collateral to creditors. The transferee does not become the new partner, and the partner who sells his interests is not relieved from personal liability. 
2.  Transferability of shares: partners can sell shares or assign their right of shares (after unanimous consent) leading to the dissolution of the partnership (the personal consideration is dissolved). The outgoing partner remains liable up to the time of departure, The incoming partner is liable for existing debts only to the extent of their capital contribution 
NB: dissolution vs termination 

- termination: dissolution can lead to termination: business stops, assets liquidated, proceeds distributed to creditors and partners

- dissolution: partner leaves, retire, dies, change in the structure of the partnership 

--> dissolution by agreement: time of partnership expires, or parters agree to dissolve

--> dissolution by operation of law: partner dies, partnership or individual partner becomes bankrupt

--> dissolution by court order: conflict bw partners, they go to court to preserve their investments

·  Limited Liability Company: LLC

1. Formation: 2 or more members must file appropriate documents for registration: articles of the organization. LLC must appear in its name.
2.  Sources of Funding: same as partnership
3.  Liability: limited liability for all the members
4.  Taxation: LLC enjoys flow-through treatment: it does not pay taxes only members pay their income tax
5.  Management: collective management, or delegate authority to one member, or hire an outsider
6.  Transferability of shares: members’ interest is their personal property, they can transfer their interest but do not hold title to the property. 
NB: dissolution when member dies, withdraws, by expulsion, or by consent (voluntary dissolution)

· Limited Partnership: LP

1.  Formation: at least one general partner and one limited partner. Only general partners (who can be corporation) manage and limited partners are investors (they cannot use their names). Documents must be filed for registration: name (must contain “limited partnership”), address, business address of general partner...
2.  Sources of Funding: contribution in form of cash, services, property, promissory notes to  pay. Limited partners’ promises to contribute must be written. Partners can make advances = loans to the partnership.
3.  Liability: limited liability for sleeping or silent partner (limited partner) to the amount of his/her investment, unlimited liability for the active partner (general partner). Limited liability is ensured by the certificate of limited partnership 
4.  Taxation: same as general partnership. The LP files information return but does not pay taxes only owners pay their income tax
5.  Management: each partner has equal management and control responsibilities unless agreed otherwise. General partner has absolute authority. Distribution of profits depends on partners’ capital contributions. Limited partners monitor activities of the general partner 
6.  Transferability of shares: selling shares is relatively difficult compared to selling shares in corporations
NB: personal liability is not limited for people who hold professional licenses: lawyers, doctors..

NB: when LP is dissolved and terminated, sale of assets is used to pay:

1. creditors (including partners)
2. partners and former partners 
3. return of capital contributions
4. remainder split based on the distribution agreement
·  Limited Liability Partnerships (LLP)

1.  Formation: formal requirements: file: name of the LLP (must include LLP or Reg LLP), name of registered agent, address, number of partners, description of the business. Must be registered with state’s law.
2.  Sources of Funding: capital contributions (like GP and LP)
3.  Liability: limited but in some states not limited for professional negligence
4.  Taxation: it doesn’t pay taxes, only partners pay income tax (flow-through)
5.  Management: partners are managers with no personal liability 
6.  Transferability of shares: same as LP
NB: dissolution of the LLP same as dissolution of an LP with required notification of dissolution to the state.

·  Corporations

·  Types of corporations: 
-
profit vs nonprofit corporation

-
domestic vs foreign corporation (any corporation that does business bw the states), alien corporation is any corporation that comes from outside of USA to do business in it)

-
government corporation: created by gov agencies for a social goal 

-
professional corporation: for physicians, accountants, doctors, shareholders have no personal liability except for malpractice claims 

-
close corporations (few shareholders) vs publicly held corporations

-
S corporation: shareholders enjoy protection of limited liability under the corporate veil. (no double taxation, no paying debts out of personal assets)

--> corporations are governed by the Model Business Corporation Act (MBCA)

1.
Formation: articles of incorporation: name of corp, its purpose, names + addresses of all incorporators, share structure of corp (common/preferred shares, voting rights, preemptive rights), statutory agent (party to be served with lawsuits against corp), duration… 

•
Articles of incorporation approved by the state who issues the corporate charter 

•
Incorporators (promoters who organize the corporation) are personally liable for all contracts concluded in pre-incorporation stage until the corporation assumes liability

•
After incorporation, through novation of incorporators’ acts, the liability is delegated to the corporation 

•
ratification: the corporation assumes primary liability for payment, but the incorporator remains liable. 

•
Postformation: the corp starts with an initial meeting: officers are elected, bylaws are drafted, and they constitute the operational rules. (quorum, voting requirements, requirements for election of directors and officers)

2.
Sources of funding: debt financing: bonds (long-term promissory notes from corp to bond buyers), their interest is tax deductible. They can be secured by assets or unsecured (debentures).  Bondholders have first rights in corporate assets during insolvency. Equity financing: from the sale of stock in a corporation. Shareholders are given shares of stock in exchange for their money. A shareholder who has not paid par value on share holds watered shares. Their rights depend on the type of stocks:

a.
common stock: most number of shares are common, voting rights, dividends depend on profitability and the decisions of the board of directors. When the corp is dissolved, they are paid after creditors and preferred stockholders

b.
preferred stock: priority in the payment of dividends, cumulative preferred stock.

3.
Liability:  

•
shareholders have limited liability except if the corporate veil is pierced: (the court can take their personal assets to satisfy the corporation’s obligations)

a.
inadequate capitalization = undercapitalization: the corp has insufficient capital to cover anticipated expenses of the corporation

b.
alter-ego theory: owners and managers used the corporation as a personal resource. personal and corporate assets are mixed. Shareholders and corporation become inseparable.

c.
when stockholders ignore the existence of a corp and conclude contracts on behalf of it without the knowledge of the bod.

d.
when stockholders compete with creditors by issuing loans to the corp (they become creditors of the corporation)

•
Directors and officers have fiduciary duties to the corp and its shareholders. They are subject to the business judgment rule (whereby they show that their bad decision were made after careful study). ---> 3 duties:

i.
 Duty of obedience: obeying the limitations in the articles of incorporation 

ii.    Duty of loyalty: no making of secret profits at the expense of the corp (respect the corporate opportunity doctrine) and no using trade secrets upon leaving the corp

iii.   Duty of care 

4.
Taxation: double taxation: the corporation pays taxes (unless it’s an S-type) and the shareholders pay taxes only when the earnings of the corporation are distributed to them as dividends

•
S-corporation: it is a tax status granted by the IRS treated as a partnership (no taxes at the corporate level) but with advantages of a corporation (limited liability). Shareholders are taxed regardless if the profits of the corporation are distributed to them 

•
To qualify as an S-corporation: 75 shareholders or less, one class of stock, domestic corporation, shares are transferred only to qualified shareholders.

5.
Management: centralized management, main office positions: president or VP, treasurer, secretary 

•
Shareholders elect the board of directors, have voting rights (usually majority shareholders as opposed to the minority shareholders who do not have voting rights). The bod forms an executive committee (3 members) to handle routine operations. The bod must have independent members (not officer, employee, manager, for the past 3yrs).

· Shares in close corporation are closely held by family members or few persons. These corporations operate like partnerships
· Director’s control: the bod is authorized to exercise all of the corporate  powers and can delegate some authority to the officers of the corporation (bod elects the officers and decide on their compensation). Directors also form audit committees (1 member certified as financial experts)
· Shareholder Rights: annual meeting to express their views. Proxy (duration 11 months): delegate voting authority to others. Pooling agreement: group votes into a certain direction. Voting trust: they turn their shares over to a trustee. They must have approval for business combinations through a process: board resolution, notice to shareholders, shareholder approval. Their approval is not required for Short term merger. Those who object=dissenting shareholders who have appraisal rights to demand the value of their share. the corporation can freeze-out=get rid of minority shareholders in the corp. They have right to proper purpose given by courts to review the corporate progress, financial status....
6.
Transferability of shares: free transferability but subject to transfer restrictions:

· The article of incorporation or bylaws can restrict this transferability in close corporation by imposing the option of first refusal: the corp and its shareholders have the 1st right to buy or not shares
· restrictions must be necessary and reasonable (first offered to the board before selling them)
· Notice of restrictions: any restriction should appear on the stock certificate
NB: A corporation has a perpetual existence unless agreed otherwise in articles of incorporation. DISSOLUTION of a corporation: 

· voluntary dissolution: by consent. Resolution by bod (articles of dissolution), voting by ALL shareholders, assets are liquidated, debts paid, shareholders paid in order of priority. The corp ceases its business.   
· involuntary dissolution: forced dissolution because of fraud or failure to follow state law.  
Lebanese Law

·  The Lebanese law is a codified law that follows the french civil law system. In particular, the COC: code of contracts regulates civil contract and obligations only. In 1940, Lebanese commercial law was created to regulate commercial activities, merchant activities, and business orgs activities. 

·  Differences between civil law and commercial law:

1. civil law is free, commercial is for a fee unless agreed otherwise
2. civil law not subject to joint commitment (each party is resp for its own shares), commercial subject to joint commitment (the parties are resp for the whole debt)
3. civil law: evidence of any civil act worth more that 40,000LL shld be written, commercial: any commercial act can be proven by any medium
4. civil law: court jurisdiction depends on domicile (where most of time is spent), commercial: court jurisdiction where contract was concluded/executed/to be executed.
5. civil law: not subject to bankruptcy, commercial: merchants subject to bankruptcy: deprived of basic rights, no political rights, no voting, no bank acct, no issuance of checks...)
· 4 formulas apply to commercial activity:

· 1. Buy+sell movable property with intention of profit (whether achieved or not). ex: currency exchange
· 2. Buy+rent movable property with intention of profit (whether achieved or not). ex: car rent
· 3. Rent+rerent movable property with intention of profit (whether achieved or not). ex: banking operations, loans...
· 4. Activities of enterprises: 3 condition: capital, intention of profit, mediation (2 parties). ex: I buy a land and hire workers to build a house the sell it. 
· Merchants are ind whose profession is to conduct commercial act that constitute their main source of income.

· 3 status for merchants: 
· 1. Prerequisites: full legal capacity (above 18yrs), full mental capacity, not sued before
· 2. Be a merchant subject to commercial law
· 3. Two obligations:
· a. Register in commercial register (present in each province): items registered within 1 months of starting business: name of business, place, domicile, partners, patents/copyrights, trademarks, branches, assets....If merchant did not pay or register (pay a fine), if he gave false info (imprisonment and fine). Any modification should be updated with com register and should reflect the truth.
· b. Keep commercial books: journal books: day-to-day operations of business, stamped+numbered by com register, no erasing, no scratching, no insertion. Inventory: assessed once or twice per yr. 
· The merchant who keeps the books properly has priority before a court! 
· 5 types of companies in Lebanon

· Commercial Establishment:
1. Formation: mechanism (appratus, vehicle) used to run an enterprise, has no legal entity. Movable property, 4 elements: relation with customers (most important=goodwill), trade name (for newspapers), trade mark (for logos), locality (grocery stores, gas stations)
2. Sources of Funding: Establishment can be sold, bought, rented. If the establishment has a mortgage and it is sold, the payment of the mortgage is transfered to the new owner, if not: establishment will be sold in public auction. PS: it doesn’t have a bank account in its name! 
Selling establishment:

· - written contract registered in the commercial register: the establishment is upraised (evaluated from books), terminate registration and transfer it to the new owner in commercial register.
· - selling published in 2 public newspapers
· - selling can be whole or in part 
· - seller should deliver establishment to buyer and buyer should pay 
· - seller should not exercise unfair competition or pledge not to for a certain period/area
· - if seller rented the locality of the establishment from X and sold it to buyer-->buyer should pay (khlou) to seller and pay a fair rent to X (because X has a preemptive right to get his real estate back or to be paid a fair rent)
· - if seller rented the establishment without the locality, written contract bw both parties signed by notary public or commercial register clerk.
Renting establishment: 

· renter of establishment is a free manager (not the owner)
· free managerialship contract: seller rented his establishment to Z. Z will pay seller and seller will pay the owner of the real estate (locality of the establishment). Z should exercise his due care of management (preserve the goodwill)
· renter should notify public of the rent (register and publish)
· owner of real estate has no rights because the renter did not change.
3.  Liability: unlimited liability: if establishment has mortgage that cannot be repaid even after public auction of establishment, personal assets of the owner will be used. Creditor will submit objection to commercial register to freeze any selling/renting until debts are paid. The owner is sued where his domicile is located 
4. Taxation: income tax of manager of the establishment 
5.  Management: free manager or owner
NB: company: virtual legal entity, no physical existence, domicile, can sue and be sued, manager not owner, name, separate financial entity (creditor of company is not creditor of partners), representative=manager, nationality, bank account by its name 

·  Unlimited Partnership/General Partnership/Unlimited Liability Company:
1.  Formation: No formalities, registration at the commercial register  
2.  Sources of funding: contribution of partner in cash, kind, services, reputation. Capital of partnership: assets of company+assets of partners (based on personal consideration)
3.  Liability: unlimited. Joint commitment bw partners to pay debt of partnership
4.  Taxation: double taxation: taxation at company and partner level
5.  Management: manager is either partner or outsider. Partner: anyone who meets merchants prerequisites and fulfills obligations (registration+book keeping
6.  Transferability of shares: capital owned by partnership, shares owned by partners. Bankruptcy/death of one of the partners does not lead to bankruptcy of partnership. it can continue with at least 2 partners or it transforms into another form. But bankruptcy of partnership leads to bankruptcy of all parters. Share distribution is basis of profit distribution 
NB: dissolution: due data (co formed for a certain period), purpose (if co has served its purpose), agreement bw partners (if partners sue each other in dispute)

NB: Liquidation: sell assets, pay debts, and distribute profits according to the # of shares owned by partners unless agreed otherwise in the contract.

·  Limited Liability Company LLC or SARL:
1.  Formation: min # of partners: 3. Max # of partners: 20 or 30 if partner dies and heirs take over. Formed by a “man” contract. Partners are not considered merchants
2.  Sources of Funding: min 5M LBP. contribution in cash or kind only. Must keep mandatory legal reserve: deposit of 10% of annual profit until 50% of capital is on reserve. It can keep an optional reserve. (creditor’s guaranty=assets+legal reserve)
3.  Liability: limited to the amount of their contribution. SARL cannot engage in banking operations or issue public shares. Bankruptcy of SARL will not lead to bankruptcy of partners. 
4.  Taxation: double 
5.  Transferability of shares: based on funds and not personal consideration.  Selling of shares should be approved by all the partners.
6.  Management: by owner or outsider. 2 types of meeting: 
a.  ordinary meeting (twice/year): quorum: 50%+1, approve Bs, check accounts, power to change manager
b.  extraordinary meeting: (more power than ordinary meeting): quorum: 75%+1, power to change the original contract.
·  Lebanese Limited Partnership LLP:
1.  Formation: general partner=active partner must meet the prerequisites and obligations of the merchant, and silent partner, not considered as a merchant.
2.  Sources of Funding: active+silent partners contribute in cash, services, property or loans. Personal consideration only bw active partners.
3.  Liability: limited for silent partner to his contribution, unlimited for active partner (bankruptcy of partnership leads to bankruptcy of partners. If silent partner inflicted debt, he will be jointly committed to the other partners and of he often interferes, he becomes an active partner
4.  Taxation: double 
5.  Management: manager is active partner with registered powers. silent partner consults, checks, observes but does not manage. 
6.  Transferability of shares: active partners sell shares-->dissolution of LLP, silent partners sell shares after notifying active partners.
·  Joint Stock Company (SAL)
1.  Formation: association of funds: in particular: stocks. min # of partners: 3 and unlimited # of partners. Formed by contract (# of stocks, date for assemblies, type of business, domicile, bod)
·  signed by min 3 partners and a notary public, then registered at the commercial register “under formation”. 
·  Company publishes that it’s “under formation” and calls for public subscription. Founders can buy all/part of stocks or sell all stocks to stockholders. 
·  If there is no 100% subscription, founders will have to buy the remaining stocks or decrease capital and reflect this change in registration
·  If there is 100% subscription, stockholders are invited to 3 meetings: 
a.  Constituent Meeting (1/yr): quorum 50% establish legal procedures of contract, vote for legal formation of the contract. Minutes of meeting registered in commercial register and “under formation” is removed.
b.  Ordinary Meeting (min 2/yr): quorum 30%, monitor financial situation, approve BS, distribution of profit
c.  Extraordinary Meeting: quorum 75%+1, they can also do changes.
2.  Sources of Funding: minimum capital = 30M LBP. Contribution in cash, or kind. Stockholders form legal reserve=deduct 10%of annual profits until 50%capital is on reserve. Common and preferred stocks. 
3.  Liability: limited for stockholders. The company’s finances are monitored by auditors
4.  Taxation: double 
5.  Management: done at 3 levels: meeting of stockholders, board members (elected, bw 3 & 12, nominal stocks kept in a safe), general manager (appointed by board to run daily operations)
6.  Transferability of shares: common stock and preferred stocks. Types of stocks:
a.  Registered/Nominal stocks: issued + registered in the name of the stockholder
b.  To the order of: negotiable instrument, can be transfered after signature of stockholder (endorsement of the stock). ex: cheque
c.  To the bearer of: anyone who possesses the stock is its legal owner. ex: cash, promissory notes. 
Stockholders have rights: attend meetings, vote, be board members, get dividends, participate in discussions.

